the group stopped by the stope area adjacent to the area
where Mr. Swem was working, and they then proceeded to
the stope area where Mr. Swem had been working on the previous
day, which he believed to be approximately 300 feet away.  When
he arrived at the stope, Mr. Swem was present, and Mr. Swem
confirmed to Mr. Drake that the area was safe (Tr. 165} . _
After speaking with Mr. Swem about the incident on the prior
day, Mr. Drake stated that he observed the area, and he
stated that "there was definitely questionable ground in
the area" (Tr. 167).

Mr. Drake stated that when he observed the stope area
where the rock struck Mr. Swem, he stood on the muck pile
back away from the immediate location, but that he did
observe "several cracks, slips, in the immediate area, you
know, in front of us, where Mr. Swem had been roofing" (Tr. 169).
Mr. Drake was not sure as to whether anyone else physically
examined the area, and he confirmed that he simply "eyeballed it"
(Tr. 171).  He did confirm that when he arrived on the scene
Mr. Swem and another miner had been scaling the accident area
down for at least three to four hours (Tr. 173-174) .  Mr. Swem
pointed out the material which had been mucked down (Tr. 185) .

Mr. Drake confirmed that the inspection party conducted
a "holler test" and took measurements, and he indicated that
this was done by someone going to the adjacent stope and
yelling as loud as they could to see whether they could be
heard from the stope area where Mr. Swem was working at the
time of the accident (Tr, 187) ,  The shouts could not be heard
(Tr. 187).

Mr. Drake confirmed that when he and the inspection party
viewed the accident scene, scaling was taking place by two
men and since the conditions were being taken care of, no
citations could have been issued because of the presence
of any hazardous materials (Tr. 197).  Mr. Drake stated that
he could not recall speaking to any mine management personnel
to determine whether the stope where Mr. Swem was working
at the time of the accident had been previously inspected.
He also confirmed that he did not review any mine inspection
records, but he did recall asking Mr. Swem, and that Mr, Swem
informed him that no one had inspected the area (Tr. 209) .,

Mr. Drake confirmed that during the close out conference
held after the inspection party left the stope area, he and
Inspector Paro determined that the violation should be issued,
and that he (Drake) believed that Mr. Swem had worked in a
hazardous area, that his cri.es could not be heard, and that
he could not be seen,  since these, facts fit all of the criteria
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